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PRELIMINARY STATEMENT

Plaintiffs oppose Intervenor-Appellant Michigan Republican Party’s
application for initial en banc review of the district court’s temporary restraining
order because appellate review is not appropriate at this time for the reasons set
forth in the responses filed earlier today in opposition to the Republican Party and
State Attorney General’s emergency motions for a stay. See Dkt. Nos. 14, 18.

Plaintiffs also note that Intervenor’s application for initial en banc

review is prohibited by the Sixth Circuit Internal Operating Procedure 35(a).

IMMEDIATE EN BANC REVIEW IS INCONSISTENT WITH SIXTH
CIRCUIT RULES

The Sixth Circuit has set forth extraordinarily high standards
necessary to obtain en banc review in [.O.P. 35(a):

Extraordinary Nature of Petition for Rehearing En
Banc. A petition for rehearing en banc is an
extraordinary procedure intended to bring to the attention
of the entire court a precedent-setting error of exceptional
public importance or an opinion that directly conflicts
with Supreme Court or Sixth Circuit precedent. Alleged
errors in the determination of state law or in the facts of
the case (including sufficient evidence), or errors in the
application of correct precedent to the facts of the case,
are matters for panel rehearing but not for rehearing en
banc.

The Michigan Republican Party asserts that en banc review is necessary because
this case is one of “exceptional importance.” Rep. En Banc Br. at 6. But the

Michigan Republican Party fails to cite the full rule, which requires a “precedent-
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setting error of exceptional public importance.” 6th Cir. .O.P. 35(a). The rule
also expressly says that resolving “errors in the determination of state law” or
“errors in the application of correct precedent to the facts of the case” are not
matters for rehearing en banc. Id. (emphases added). Yet, that is exactly what the
Republican Party asks Court to do en banc.

All parties agree that Burdick v. Takushi, 504 U.S. 428 (1992), is
controlling precedent in this case. The dispute is over the specific application of
Burdick to the facts in this case. Indeed, the Michigan Republican Party expressly
states that the problem with the district court’s decision is a “misapplication” of
Burdick. Rep. En Banc Br. at 9. As expressly set out in the Sixth Circuit rules,
determining if the correct precedent was misapplied is not the function of en banc
review.

Moreover, the Michigan Republican Party complains about the district
court’s interpretation of Michigan state law. Rep. En Banc Br. at 8. Review of a
district court’s determination of state law is also expressly a prohibited reason for
en banc review under Sixth Circuit procedure.

Finally, the district court’s decision is likely not “precedent-setting” as
it is only a temporary restraining order and likely not the district court’s last word.
The district court has appropriately invited the parties to return to the court should

further clarity or adjudication be required in light of developments in state court



proceedings or otherwise. Plaintiffs’ constitutional rights in light of those
developments have yet to be addressed and must be addressed in the first instance
in the district court. In the meantime, the TRO, which will terminate upon further
adjudication in the district court, is nonappealable, as it simply “ha[s] the modest
purpose of preserving the status quo to give the district court time to determine
whether a preliminary injunction [governing the pendency of the recount] should
issue. First Tech. Safety Sys., Inc. v. Depinet, 11 F.3d 641, 650 (6th Cir.1993).
The Michigan Republican Party’s concern that this decision must “be pulled from
the law books, preventing it from being used to buffalo taxpayers into funding
future unnecessary recounts” is thus greatly overstated. Rep. En Banc Br. at 6.
Correcting “law books™ to prevent recounts in future elections certainly is not an

emergency in need of initial en banc review.
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